16. CHARTER BUS

BasiC REQUIREMENT AREAS TO BE EXAMINED

FTA grantees are prohiblted from wsing 1. Charter Service Operation

federally funded equipmenl and facilities to a. Annual public notice

provide charter service except on an b. Exceptions

incidental basis and when one or more of

applicable exceptions for urban arcas set 2. Proof that Charter Service s
forth in the charter service regulation at 43 fncidental

CFR 604.9 (b) applies.
3. Complaints

4. Usa of Locally Owned Vehicles

REFERENCES
1. 489 CFR Part 604, "Charter Service.”

2. Federal Register, Volume 2, No, 212
"Charter Service Questions and
Answers®,
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QUESTIONS FOR THE REVIEW

1.

Does the grantee or its subrecipients,
confractors, or lessees operate any
charter service?

If yes,

has the grantee annually

determined if there are any private
charter operators willing and able fo
provide that service?

If yes, did the process follow the
regulatory requirements?

Under what exception is the charter
service operated?

a.

No willing and able private charter
operators.

Entering into a confract with a
private charter operator {o provide
equipment or service if the private
operator has a request for service
that exceeds its capacily or
requires accessible equipment.

If ves, does the graniee have
documentation of the contract?

Special Events

If yes, was this
approved by FTA?

exceptlion

Confract with a government entity
or private, non-profif organization
providing service to persons with
disabilities or eligible to receive
public assistance.

If yes, did the grantee obtain the
required certifications from the
sponsoring organization?

Formal agreement  executed
between the grantee and all
private operators determined to be
willing and able.

ifyes,

L. Does the formal agreement
specifically allow the grantee to
provide the particular type of
charter?

ii. Did the grantee provide for this
type of agreement in ifs annual
public charter notice or pubiish
a separate notice of the
agreement?

iii. Are all willing and able private
cperators  party o the
agreement?

EXPLANATION

As defined in the regulations, charter service means
“ransportation using buses or vans, or facilities
funded under The Act of a group of persons who
pursuant to a common purpose, under a single
contract, at a fixed charge for the vehicle or service,
have acquired the exclusive use of the vehicle service
to travel together under an itinerary either specified in
advance or modified after having left the place of
origin.” Al use must be "incidental.” meaning chartar
service that does not interfere with or detract from the
provision of transit service.

Any grantee that wishes lo provide any charer
service using FTA equipment or facilities must first
determine if there is al least one private charter
operator willing and abls o provide the charer
service that the grantee wishes to provide. The
regulalions detail the procedural requirements for this
determination, The process musl, at a minimum,
include:

« Placing a notice in a8 newspaper of general
circulation  within  the proposed geographic
charter service area

«  Sending a copy of the notice to all private charter
sernvica operators in the proposed geographic
charler service area and to any private operators
that request the notice

= Sending a copy of the notice to the United Bus
Cwners of America and the American Bus
Agsociation
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« Descrbing the charter service that the grantee
wishes to provide limiled 1o the days, times of
day, geographic area, and categories of revenue
wehiclas, but not the capacity or the duration of
thae charter sarvice.

Only two categories of vehicles can be specified:
buses and vans. A bus i5 a bus whether it is an
Intercity bus, a transit bus, or a replica trolley, A
private operator does not have to demonstrate that it
has any particular typa of bus to be considerad “able.”

FTA does allow grantees to describe the services
they wish lo provide in terms of lip purposes or
certain groups (e.g., Boy Scouts 1o the ball gama). To
the extenl that such descriptions allow private
operators to decide whether they desire to perform a
certain trip, they are useful to the "willing and abla”
determination process. Mote, however, thal the
private operator need only express in writing its desire
to perform charter service generally in the service
arsa specified by the transit agency. A privale
operator is considered "willing” even if it refuses to
provide charter service to some customers in the
affected area.

Tha notice must instruct any operator who wishes 1o
be considered willing and able to submit & statement
of s desire and capability to provide the proposed
garvice and proof of its legal authority. Any svidence
submitted must be reviewed within 30 days. Within
&0 days, the grantee must notify each private charter
operator who submitted evidence of the results of the
review,

To the extent that there is at least ona willing and abla
private operator, the grantee s prohibited from
providing charter service unless one or more of the
following exceptions apply. (Two of the excaptions in
tha regulations apply to non-urbanized areas and are
not listed below.)

« A grantee may provide any and all charer
sarvice if thera ara no willing and abla privale
oparators.

« A grantee may enter info a contract with a private
charter operator 10 provide equipment or service
if the private operator has a requast for service
that exceeds its capacity or requires accessible
equipment. .

LUnder this exception, the grantea provides
senica under contract to the private operator,
wha is responsible for the direction and control of
the grantee's vehicles while the service is being
provided, The grantee does not contract directly
with the public for the service. The grantee must
have documentation of the contract with the
private operator for the use of the equipment.

* A grantes may operate charter service for spacial
events. This exceplion requires the grantea to
submit its petition to the FTA Administrator at
least 90 days prior to the evenl. The petition
mus! describe the event, explain how it Is special,
and explain the amount of charter service that
private operators are not capable of providing.
The Administrator will issue a written decision
denying or granting the request in whaole or in
part.

« A granige may provide service to government
enfities or non-profit agencias serving persons
with disabilities or persons receiving public
welfare funds. The contracting entity must
provide a cedification as specified in the
regulaticns, which attests to the non-profit nalure
of the agency, idenlifies the passengers, declares
that the requested charter trip is consistant with
the function of the organization, and is consistent
with Title V| of the Civil Rights Act of 1064,

» A grantee may provide charter service directly 1o
a customer If it executes a formal agreement with
all private operators 1t has determined to be
willing and able, The agreement must
spacifically allow the grantee to provide the
paricular type of charter service defined. The
grantee’s annual public charer notice must
pravide for thiz type of agreement or mus! ba
amended to refer to the agreement before the
grantee undertakes the charter frips the
agreament describes, The grantee snd tha
private operators may define the excepled
charter service in any agreed-to terms and
conditions.

An annuat charter notlce is required i a grantee
operates charter service because no willing and able
operator is identified or with a formal agreement.
When providing charter service under the other throe
exceptions (non-profit, special event, or contract with
privale operator to satisfy a capacity need), an annual
notica process is not necessary.

Some grantees have provided a substantial amount of
incidental charter service with replica trolley vehicles,
often in violation of the regulatory exceplions, based
an 3 misunderstanding of FTA's definition of
categories of vehicles, As noted above, the
regulations recognize only two categories of vehicles:
buses and wans., Rubberlired replica ftrolleys,
articutated buses, double dacker buses, and olher
typas of specifically modified equipment are all buses
and are subject to the same rules as ransit buses, |f
a charter customer insists on & paricular lype of
equipment that the willing and able private operator
does not have and the grantee does, the grantea still
may_not provide charer service with that equipment
direcily fo the customer. If a8 customer wants a replica
troltey bus and the private operator does nol own one,
the grantee cannot claim that there is no willing and
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able provider of trolleys. The “no willing and abla®
axception applles only if there are no willing and able
operators with buses of any kind for charter service.

Further, the grantes cannol [gase the trolley to a
private operator and ciaim that the charter service s
allowed under the exceptions unless the private
cperator has exhausted its supply of busss. The
intent of the second exception 15 to satisfy a genuine
capacily need for buses in general or a need for
accessible eguipment. “Specialized” eguipment in
this case doas not refer to replica trolley buses or
othar modified buses., This exception does not
recognize specific categories of buses,

REASON FOR THE QUESTION

49 CFR s04.% {a)-{d).

Queskon 25 in FR Notice 11/3/87, page 42252, and
Questions 46-47, page 42255.

SOURCES OF INFORMATION

Discuss at the site visit the grantee’s proceduras for
operating charler under any of the allowed
exceptions. Review copies of published nofices,
letters to or from private charter operators, the results
of the grantee's reviaw of evidenca, correspondence
ragarding special evenls, procedures for ebtalning the
required certifications from  non-profit  agencies,
capies of formal agreaments with private operators,
and charter logs maintained by the grantes. Pull-out
logs or charler logs can provide information on bus
use, espacially to document thal charer service is
incidental,

DETERMINATION/DEFICIENCY CODE

If the arantes operates charter service, it is not
deficient if it has properly completed the willing and
able determination process, it operates charter
service under the exceptions, and it has proper
documentation of s procedures. If tha grantee
provides charter service without documentation of a
qualified exception, or inconsistent with the spacific
provisions of one of the exceptions, it is deficient
(DEFICIENCY CODE 0: Inadeguate process for
determining willing and able private operators andfor
DEFRICIENCY CODE 02. Charter service operated
culside of allowed exceptions).

SUGGESTED CORRECTIVE ACTION

Tha grantee must confirm o FTA its intent to comply
with the charter regulations in the futura. The grantea
musl immediately cease the provision of illegal
charter servica,

Should the grantea wish to provide charter service, it
will need to identify the exception under which it will
provide the service and provide documentation lo
FTA confiming that it has followed the specific
requirements of the charter bus regulations.

5. Is all charfer service incidental, ie.,
service that does not interfere with or
detract from the provision of mass
fransportation service, does nol
shorten the mass fransit life of the
equipment or facilities, and recovers

fully alfocated costs?

6. Does documeniation show that
mileage andfor hours are recorded
and subtracted from the useful life of
the equipment used In charler
service?

EXPLANATION

Any charter service thal a reciplent provides under
any of the gllowed exceptions must be incldental
charter service. Incldental charter service does not
interfere  with or detract from providing mass
transportation service or does not shorten the mass
transportation life of the equipment being used. The
grantes must have documentation o demonstrate
that mileage and/or hours are recorded and
subtracted from the useful life of the equipment. Any
reasonable method of calculation is sufficient. The
calculation does not necessarily have to be done for
each particular bus; averages can be applled to the
entira fleet. The fully allocated cost must ba
recovered from the charfer revenus. Note that as a
general rile, free charter service is not incidental,
However, FTA will consider cerain lypes of free
charter service to be incidental (e.g., free service to
an economically disadvantaged group when there is
no privale operator willing and able to provide the
service),

REASCON FOR THE QUESTION
49 CFR 604.9(e)
Cluestion 24 in FR Notice 11/3/87, page 42251.

SOURCES OF INFORMATION

Charter logs and procedures and financial records
provided by the grantes are sources of information, as
wall as lariffs showing charter rates.

DETERMINATION/DEFICIENCY CODE

The grantee is not deficient if it has adequate records
to demonstrate that all charer operations are
incidental. Comactive action may be required if the
grantee’s record keeping procedures nesd o be
improved. The grantea Is deficient If it is unable to
demonstrate that charler service is incidental to mass
transit service (DEFICIENCY CODE 03 Charter
service not incidental). If the grantee’s charter service
impacts the service life of vehicles and the grantee
does nel account for such service in its caleulation of
vehicle life, the grantee la doficiont (DEFIGIENCY
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CODE 04:
service life).

Insufficient documentation of effect on

SUGGESTED CORRECTIVE ACTION

The grantes musl cease charer service that is not
incidental. It must certify s understanding of and
intent to comply with the charer regulaions.
Procedures for documenting charer use and
sublracting mileage or hours from vehicla service lifa
should be submitted to FTA.

7. Have any complaints been filed

alfeging that the grantee is operating
charters in violation of the regulations?

EXPLANATION

Any interested party who belleves that a grantee isin
violation of the charter regulations may submit a
writlen coemplaint o FTA. The regulations specify
how complaints will be processed. If FTA determines
that a charer violation has ogcurred, appropriate
remedies may be crderad.

REASON FOR THE QUESTION
Information

SOURCES OF INFORMATION
Raview documentation available in the regional office
filas and provided by the grantes,

DETERMINATION/DEFICIENCY CODE

The grantee is not deficient f no complaints have
been received, or if the graniee is operating in accord
with any orders resulling from a complaint
determination. The grantee is deficient if a violation
has not been remedied as ordered by FTA
{DEFICIENCY CODE: Use the deficiency code that
raflects the basis of the original complaint).

SUGGESTED CORRECTIVE ACTION

The grantee musl immediately implemeant ramedies
as directed and report to FTA when pending
complaints are resolved,

B. Does the grantee provide charter
service with locally owned vehicles?
Are the wvehicles sfored and
maintained in an FTA facility?

EXPLANATION

Charter may be provided with locally owned

equipmeant if the grantee creales a separate company
oparated exclusively with local funds or if it keeps ils
charter accounts completely separate from Its mass
transit division.

REASON FOR THE QUESTION
49 CFR 604.5({a)
Question 26 in FR 11/3/87, Page 42252

SOURCES OF INFORMATION

Information may be obtained through discussions and
documentation provided by the grantee and through
observation during the facility inspeclion.

DETERMINATION/DEFICIENCY CODE

The grantza Is not deficient if it can be documantad
that any charter sarvice provided with locally ownad
vahicles Is physically and financially independent from
and recelves no benefits from the grantee’s provision
of mass transit. If the grantee has separate systams,
bul improved measures are required, or if charer
sanvice uses FTA-funded equipment or facilities, the
grantee is deficient {DEFICIENCY CODE 05: Use of
FTA-funded faciities for locally owned charer
vehicles).

SUGGESTED CORRECTIVE ACTION

All charter operaticns must immediately ceases until
procedures ara in place to keep locally funded charter
distinct from mass transit. Documentation is to be
submitted to FTA,
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TRIENNIAL REVI HEET

16. CHARTER BUS

Basic Requirement: FTA grantees are prohibited from using federally funded equipment and facilities to
provide charier service except on an incidental basis and when one or more of applicable exceptions for
urban areas set forth in the charter service regulation at 49 CFR Section 604.9 (b} applies.

Findings: No Deficiencies [

Deficiency Codes:

00—MNone

01—Inadequate process for determining willing
and able private cperators

02—-Charter service operated outside of
altowed exceptions

Deficient [] ListCodes: ___

03—Charter service not incidental

Od4—Insufficient documentation of effect an useful life

05—Us=e of FTA-lunded facilities for locally owned
charter vehicles

99—0ther

Does the grantee or its subrecipients,
contractors, or lessees operate any charter
service?

Yes [] Mo []

If yes, has the grantee annually determined if
there are any private charter operators willing
and able to provide that service?

Yes [ No []

If yes, did the process follow the regulatory
requirements?

Yes [] Mo []

FY2004 Triennial Review Worksheets and Sources of Documents Version 1.0

ild




4. Under what exception is the charter service
operated?

a. Mo willing or able operator

Yes [} No []

b. Entering into a contract with a private

operator to provide equipment or service if

the private operator has a request for
service that

1) exceeds its capacity, or
2) requires accessible equipment

Yes [] Mo []

If yes, does the grantee have
documentation of the contract?

Yes [] Mo []
c. Special Events
Yes [] Ne [

If yes, was this exception approved by
FTA?

Yes [] No[]

d. Contract with a governmental entity
providing service to persons with
disabilities or private, non-profil
organizations eligible to receive public
assistance funds.

Yes [] Ne[]

It yes, did the graniee obtain the required

ceriifications from the sponsoring
crganization?

Yes [ ] No []

FY¥2004 Triennial Review Worksheets and Sources of Documents Version 1.0

a7




g. Formal agreement executed batween tha
grantee and all private operators
determined to be willing and able.

Yes [ No [
if yas,
1. Does the formal agreement

specifically allow the grantee to
provide the particular type of charter?

Yes [] No []
2. Did the grantee provide for this type of
agreement in its annual public charter

notice or publish a separate notice of
the agreement?

Yas [ Ne [

3. Are all willing and able private
cperators party to the agreement?

Yes ] No[]

Is all charter service incidemal, i.e., service
that does not interfere with or detract from the
provision of mass transporiation service, doss
not shorten the mass transit life of the
equipment or facilities, and recovers fully
allocated cost?

Yes [] Mo [}

Does documentation show that mileage
andlor hours are recorded and sublracted
from the useful life of the equipment used in
charler service?

Yes [] No []

Have any complaints been filed alleging that
the grantee is operating charters in violation of
the: regulations?

Yes [7] Mo [T}

FY2004 Triennial Review Worksheets and Sources of Documents Versfon 1.0
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Does the grantee provide charler service with
locally owned vehicles?

Yes [ Ne [

Are the vehicles stored and maintained in an
FTA facility?

Yes [ Mo [

FY2004 Triennlal Review Worksheets and Sources of Documents Version 1.0

69




